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STATE OF MONTANA
BEFORE THE BOARD OF PERSCONMEL APPEALS

IN THE HATTER OF ONFAIR LABOR PRACTICE CHARGE HO., 1-93
JAHES R. OGRIN, Membar Lazal )
#3785, Internatlonal Unian of }
Operating Engineers, y

H

Complaltnant, ]

)

H INVESTIGATION REPORT

! AND

) RECOMMENDED CRIER
DEFICERS & EXECFM'IVE BQOARBR H
HEMBRERE OF LOCAL £3TE, '
L.0.0.E. )
)
;

bDefendant.

T, INTREODLCTION

On. July &, 1992, James R. Ugrin, & poasber of Local Ho. 375,
I.U.0.E. Elled an unfair labor practice charge with this Hoard
alleging that Stationary Engineers Local #3735 braached. its duty of
fair representation by refusing te praceds a grievance &g
arbltration, thus restraining Mr. Ugrin in the exercise af hia
righta guaranteesd  under Sectisns 39-31-201, MCA, theraky
constituting and Unfair Lakber Practice as set forth 1in 39-31-
409241}, MCA. The Defendant denied any violaticrn of Fhe above-cited

laws.

Arr LnWestigation was conducted which included cantact with all
parties involved. The alleged breach of the statutcry duty of Falr
repregsentation an the part of the union is the central lasue af Mr.

Cgrin's slaim.
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TI. DISCUSSION

The clalim states in relevant parct: "The  E° = Board agm
reprasented at this meeting was illegally convened and constituted
and as a result the decisicns at which they arrived were null and
¥aid, ... Alao the decision was based solely on adwvise by union
lagal counsel which was totally errongous and misleading. ... AS
a result of knowingly and willingly basirng & decision on falgse and
unreascnable adwvise, the Executive Beoard of Local 375 breached its

duty of falr representation.t

Tha U.5,. sSupreme Court in Vaca w, Sines, 87 S.Ct.%03, 917, &4
LERM 2369 (1947) stated: 'Theough we accept the propositicn that a

unien may not arbitrarily lgndre a meriterleus grisvance or process
it in perfunctory fashiom, wo do not agree that the individual
employee has an absolute rlght to have his grlevance taken to
arbisration regardless of the provigione of the callective
Bargaining adgreanent." The Caurt further stated that "A breach
af the statutery duty of fair repre=sentaticon ococurs ortly when o
anion's conduct toward a member of the collective bargaining unic

l= acbitrary; diseriminatory, or in bad faith.* (87 S:ct. at #is8).

The composition of the Executive Board has ne direct bearing
in this case since the purpoee served was advisary. The fimal
authority to decide whether or net ko pursue the grievance to
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arbitration resided with Union Business Manager Charles Davies.

The argument tiat the advice received from Ehe urnion lagal

counsel was erronecus and misleading 14 not compelling. It was
found an Harris v, Schwecrmsan Truckino Co., 109 LRRM 3532, 3534-35314

(CA-D, 1%21) that neither negllgence on the part of the unian nar
3 mistake in judgment: is sufficient to support a claim that the
union acted in an arbitrary and perfunctory manmer - "(n)othing
less than a derenstration that the unien acted with reckless
disregard for the employee's rights or was grossly deficient in its
conduct will sufflce to establish such a claia™. Similarcly in

Holffman V. fonza, Igc,, 108 LERRM 2311, 2314 (CA 7, 1981}, regulred

"subgtantlial evidence of fraud, deceltful action or dishonest
conduct" to estabkllsh & breach of the duty of fair represantation.
The reccrd alsg shaws: that the union had earlier ropresented Mr,
Ogrin an a sceparate grisvance and reached a settlensnt with the

anployer regardling hiz eaplayment in hias current pesition.

The allegations made by the Complainant and the denials set
Iorth by the Defendant do not raise sufficiemt factual and lagal
igsues tao warrant a finding of probable merit and referral to an

evidentiary hearing.
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ITT. RECOHMEKNDED ORDER
Accordingly, pursuvant to section 39-31-405(2)} MCA, it ie
reconmended that tniE complaint be dispissed.

PATED this Ef .day of December, L1002,

HMEL APPELLS

Kelwvin
Iq#t“t;qﬂpn_

EOTICE

ARM 24.%6.6808 (4] provides: As provided for 1in 39-31-30S5
(2) , MCA, if after the investigatien, the agent designated by the
board determines that the charge is  witheut probable merit the
board shall issue and cavse to be served upon the complaining party
and the person being charged notice af its intentlon ta dlsmis= kthe
complaint. The disnissal becomes a fina! arder of tha baard unless
either party requoasts a review of the decision to dismiss the
complaint. Thils rule reguires that the regquest for review must
clearly set: forth the speciflic factual andf/or legal rTeasans
indicating how the investigatear's finding of ne probable =merit is
in error. The written answer shall be Filed within ten (10} days
with the Investigatcr at P. 0. Bax 1728, Helena, MT 52624,

® R &k &R b W b

; IFICATE OF MATLIHNE
= ™ i@fmﬁ'#ﬂ» ACHF{JE?H do hereby certify that a trus
and cﬂrr ot copy ¢f thid document was mailed te the following on
the 7Y% day of December, 1002,

James Ugrin
33-3 E.T.l]'.'.-El h St'l
Butte, HT S9701

Charies Davies, Dusiness Manager

Silver Bow Stationary Engineere Local #3175, I.U.O0.E.
58 West Quartz

Butte, MT 5370L



